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Introduced by Council Member Corrigan and substituted by the Finance Committee and amended on the Floor of the Council:

ORDINANCE 2007-558-E
AN ORDINANCE PERTAINING TO SPECIAL ASSESSMENTS; CREATING A NEW PART 3 (UNDERGROUND POWER AND COMMUNICATIONS PROGRAM AREA) TO CHAPTER 714 (NEIGHBORHOOD ASSESSMENT PROGRAMS); AUTHORIZING THE LEVY OF  SPECIAL ASSESSMENTS FOR THE FUNDING OF THE CONSTRUCTION OF UNDERGROUND FACILITIES FOR NEIGHBORHOOD ELECTRIC, TELEPHONE, CABLE AND COMMUNICATION LINES TO PROPERTY, UPON NEIGHBORHOOD PETITION, AND PROVIDING PROCEDURES FOR DOING SAME; ESTABLISHING A PETITION FORM; PROVIDING THAT NO REFERENDUM BE REQUIRED; PROVIDING FOR FUNDING; PROVIDING FOR CONFLICT; PROVIDING FOR SEVERABILITY; PROVIDING AN EFFECTIVE DATE.

WHEREAS, the City of Jacksonville, Florida (hereinafter the “City”) is a consolidated municipality and county of the State of Florida created and established under authority of the Florida Constitution and existing pursuant to its legislatively created charter, and has and may exercise the fullest extent of home rule powers conferred upon municipalities and chartered counties by Article VIII of the Florida Constitution and Chapters 125 and 166, Florida Statutes, and may therefore adopt legislation for any public purpose so long as it is not inconsistent with or prohibited by law; and,

WHEREAS, the City is authorized to levy and collect non-ad valorem special assessments pursuant to statute or pursuant to local legislation at the option of the City, so long as such action is not inconsistent with or prohibited by the Florida Constitution or law. See s. 125.01(1)(r), Fla. Stat.; s. 166.021(3)(a)-(d), Fla. State; and,

WHEREAS, the fact that the provision of certain public systems, facilities and services may be funded and financed through a combination of non-ad valorem assessments and other sources of revenue including a combined levy of ad valorem taxes and non-ad valorem special assessments and is not unlawful nor improper, so long as ad valorem taxes are levied for a valid public purpose and expended thereafter such that a public benefit accrues, and so long as non-ad valorem assessments are levied only upon properties having a logical connection to and deriving a special and peculiar benefit from the provision of those certain public systems, facilities and services, and so long as the non-ad valorem assessment is reasonably and fairly apportioned among the properties specially benefited. See F.S. § 170.15; and,

WHEREAS, the City is mindful of the limits imposed by law relating to ad valorem taxation and expenditures, and mindful of the ever-decreasing rate of federal and state shared revenue or contribution for “local” projects and believes it is prudent for the City to reduce its reliance upon such funding mechanisms; and
WHEREAS, the City finds the following provisions of this ordinance relating to neighborhood assessment programs are not prohibited by, and are in fact consistent with, all governing law, and provide a proper, fair and equitable means of funding the City’s provision of certain public systems, facilities and services; and, 

WHEREAS, the City through its Department of Public Works is prepared to partner with JEA to facilitate neighborhood commitments to move “overhead” delivery of neighborhood power and communications distribution lines to an “underground” system; and
WHEREAS,
the City and JEA find that there exists considerable  interest from the public to improve neighborhood aesthetics, to protect existing and future tree cover and to enhance localized service reliability  by transforming from an “overhead” delivery of neighborhood power and communication distribution lines to an “underground” system; that JEA is willing and committed to overseeing, managing and initially funding (subject to complete reimbursement) projects providing for such distribution line  conversion; and that the City and JEA should recover all of the costs associated with the review, planning, construction, and funding such projects through the City’s levying of a special assessment related thereto; now therefore

BE IT ORDAINED by the Council of the City /of Jacksonville:


Section 1.
  Part 3 (Underground Power and Communications Program Area), of Chapter 714 (Neighborhood Assessment Programs) is created to read as follows:

PART 3
UNDERGROUND POWER AND COMMUNICATIONS PROGRAM AREA
Sec. 714.301.
Generally.  A Program Area is hereby created that authorizes Neighborhood Assessment Programs (NAP), pursuant to and as set forth in the procedures found in Part 1 hereof as supplemented or modified by this Part 3, for the provision of Underground Power and Communication Improvements within an Eligible Neighborhood.  In the event of an irreconcilable conflict between the provisions of this Part 3 and the general provisions provided in Part 1, of Chapter 714, the provisions of this Part 3 shall govern to the extent of the conflict.
Sec. 714.302.
Definitions.  Where capitalized and used herein this Part 2, unless otherwise defined in Part 1, above, the following terms shall have the following meanings:

(a)
“Eligible Neighborhood” means a neighborhood, as defined in Part 1, with overhead power and communication systems in place, that has qualified for the underground power and communication improvements through the procedures set forth in this Chapter.
(b)
“Underground Power and Communication Improvements” means the conversion to safe and sustainable underground facilities sufficient to carry power, phone, cable and other like communication systems, as well as equipment and infrastructure including but not limited to streetlights, easements, secondary electric lines in the public right of way, service riser poles, padmounted transformers, switch cabinets, electric and communications conduit, manhole/handholds, and other appurtenances as specified by the power, cable and telephone companies related thereto.
(c)
“Certified Estimate” means the final estimate including all anticipated costs to plan, design and construct, and finance a project to convert overhead utility neighborhood distribution lines to underground within a neighborhood.  The Certified Estimate will be based on actual conditions within the specified NAP area and based on actual JEA contract unit pricing or recent costs for similar work. The Certified Estimate will include separate estimates from other utilities such as cable television or telephone service, where applicable.  The Certified Estimate shall include the cost estimate plus a 25% contingency amount as the ceiling on the amount that could be assessed for each property owner.  Other utilities in the City right of way attached to overhead poles, whether such poles are owned by JEA or another utility, are required to provide estimates for a possible conversion project as requested in writing by JEA on behalf of a neighborhood project within 30 days of such request.  
The Certified Estimate will include two parts: (1) the overall costs to convert the overhead lines within the public right of way which may also include the conversion of any 3 phase customer owned equipment to single phase equipment based on cost analyses; and (2) the optional costs for converting individual electric services from the point of service or right of way line to dwellings or other structures, not including internal wiring.  
The Certified Estimate will assume that all necessary easements required for placement of equipment will be granted by the participants in the NAP to JEA or the other utilities at no cost.  In the event equipment easements are required to be purchased, the neighborhood must elect to either approve the costs or to abandon the project. 
The JEA’s Certified Estimate shall be reviewed by the City’s Department of Public Works and the Council Auditor for comment on completeness. 
(d)  “Street Lighting” means street lighting approved by the City of Jacksonville’s Traffic Engineering Division within the existing approved street light standard selection for the City of Jacksonville for residential areas.  No street lighting will be allowed that is not approved by City Traffic Engineering, or is non-standard to JEA’s approved standards.  The project cost estimate will reflect the street lighting standard choices of the neighborhood with required approval of City Traffic Engineering.  Enhanced street lighting adds costs to the conversion project that will be included in the overall project cost.
 Sec. 714.303.
Eligibility.  Only Neighborhoods defined as Eligible Neighborhoods may be improved pursuant to this particular Program Area.

Sec. 714.304. Initiation of neighborhood assessment program for Underground Power and Communication Improvements.
Citizens of the City may petition the City Council to initiate and introduce legislation to adopt a NAP for Underground Power and Communication Improvements within a particular Neighborhood. “Frequently Asked Questions” (FAQs) will be developed by JEA and the City and modified from time to time as necessary to provide general information to interested neighborhoods on how the program will operate.  The FAQs will be informational but may not be inclusive of all considerations.  The petitioning process shall be conducted in the following manner:

(a)
Preliminary Study.  When requested in writing by a neighborhood, JEA will work with a neighborhood to prepare a rough preliminary cost estimate and to define an area for conversion based on property owner interest and system operational requirements.  The neighborhood request must identify a neighborhood representative as the primary point of contact and provide a map outlining the general area of interest.  The neighborhood will be required to determine where the interest in a project is and to organize and solidify the sufficiently interested participants. There will likely be modifications during the preliminary study to define an area that will work for utility system operations and to meet the level of interest for a group of property owners.  The operational requirements may involve system review for other utilities aside from the electric system considerations.  Once the preliminary study is complete and the system requirements and neighborhood interest indicate a viable conversion project, the neighborhood will submit a Petition.  JEA shall define the project limits during the preliminary study in coordination with other utilities and the neighborhood.
(b) Petition.  The Petition filed by a neighborhood group must follow the form on file with the Legislative Services Division.  The Petition shall contain the Preliminary Study and will result in the preparation of a JEA area specific Certified Estimate of the cost of providing improvements and of the assessment to be levied against each property within the Neighborhood as set forth in the petition. The Petition shall be filed with the Chief of Legislative Services along with a Certified Estimate fee calculated as $100 per lot, parcel or other unit of property contained within the Neighborhood as petitioned, with a minimum fee of $1,500 and a maximum fee of $5,000. 

 (c)
Office of General Counsel Review.  Upon completion of the Certified Estimate by JEA, it shall be attached to the Petition and the Chief of Legislative Services shall provide a copy of the Petition to the Office of General Counsel for a determination of whether the Petition is substantially complete and sufficient. Upon such determination, the Office of General Counsel shall inform the Petitioners' spokesperson or agent and the Neighborhood's Council Member(s) of such fact; but, if incomplete or insufficient, the Office of General Counsel shall inform the Petitioners' spokesperson or agent and the Neighborhood's Council Member(s) of such fact otherwise take no further action until the Petition is amended and thereafter determined to be substantially complete and sufficient.

(d)   Determination of Assent.  Prior to the filing of the Petition with the Chief of Legislative Services, JEA shall determine that the petitioners comprise at least three-fourths (75 percent) of the owners of properties located within a Neighborhood presumed by the Petition to be Benefited by the provision of the Improvements.  Each parcel, lot or other unit of real property having a separate real estate folio number or tax identification number shall be considered to be owned by only one person for purposes of this subsection. 

(e)   Legislation.  Upon determination that the Petition is substantially complete and sufficient, and contains the JEA Certified Estimate and JEA determination of assent, the Office of General Counsel shall file an ordinance, with a copy of the Petition and all required documents attached, with the Chief of Legislative Services and the Council may enact legislation and take further action to set up the NAP as provided hereafter. In the event, for good cause shown, the Council does not enact legislation to set up a NAP, or delays adoption for a period of more than one year, the petition filing fee, less the cost of obtaining cost estimates, shall be returned to the Petitioners and the project will be considered abandoned.  

(f)   NAP Project Performance.  Once a NAP has been established, JEA shall be the government entity providing NAP financing and project performance, and shall undertake the completion of all work associated with the planning, engineering, management, financing, supply of material and labor, and overall construction of the Underground Power and Communication Improvement.  During planning, design and engineering, locations for equipment will be determined before any construction takes place.  Equipment easements for pad mounted transformers and electric switch cabinets may be required on private property, unless sufficient room within the right of way exists for such installations.  A project will not proceed without the necessary easements for the entire project area.  JEA will coordinate with the other utilities with overhead lines in the neighborhood during project planning, engineering and construction.  However, in the event that, during the planning and engineering phase of the NAP work, JEA discovers unforeseen and unexpected conditions from other utilities, which interfere with the planned NAP work to the extent that estimated costs for completing the project increase by 25 percent or greater over the initial project cost, JEA shall inform the Neighborhood, which shall either assent to paying the additional costs by at least three-fourths (75 percent) in the same manner as is used in initially determining assent, or by withdrawing its support.  If the Neighborhood withdraws its support or fails to assent, all property owners shall be assessed the actual prorated project costs expended.  If the project is under budget the neighborhood will be assessed a pro rata share of the inclusive actual costs expended.  The project construction will include costs of restoration to generally similar conditions as before the project commenced.  Special construction materials (driveways, mailboxes, etc.) or elaborate landscaping located on existing City right of way may not be replaced in kind but with a City standard substitute.
(g)   Other Utilities.  Other franchised utilities within the City of Jacksonville that are located in a NAP project area are required to provide preliminary and certified cost estimates to JEA on behalf of a neighborhood project request within 30 days of receiving the request for such estimates in writing.  Once a NAP project is approved by the City Council, the other utilities are required to coordinate construction conversion with JEA and will be required to remove their overhead lines from JEA poles or remove the other utilities’ owned poles from the project area within 30 days of completion of the underground line work completion.  
(h)  NAP Completion.   The NAP project will be certified complete once all overhead neighborhood distribution lines have been converted to underground, including other utilities if applicable.  There will continue to be overhead electric service lines running from riser poles in the right of way to individual dwellings or structures within the project area for property owners that do not convert their individual services to underground. All poles for neighborhood distribution lines that existed prior to construction will be removed.  Remaining poles could include riser poles for individual property services, street lighting poles, traffic lighting poles, if applicable, and terminus or riser poles at the edge of a conversion project or area where the project transitions into an existing overhead distribution service area.  Project completion may not include conversion or the requirement to convert individual electric services from overhead to underground.  Landscaping and hardscape will be restored to meet existing conditions prior to construction where possible and to City standards where not possible to match existing materials.
Sec. 714.305.  Funding.  Construction and all other project costs to be incurred by JEA in support of Underground Power and Communication Improvements, shall be initially funded by JEA, except that JEA shall not be obligated to provide more than four (4) million dollars towards Underground Power and Communication Improvements projects in any fiscal year.  Funding shall be available to the project in the amount of 125% of the initial project costs in order to cover any project over runs as described in 714.304(e).  In the event of costs 25% or less over the initial project costs, all costs incurred in support of Underground Power and Communication Improvements shall be refunded to JEA through the assessment program provided by the NAP and this Chapter.  There shall be no non-reimbursable contributions by the City or JEA for any Underground Power and Communication NAP. 
Sec. 714.306. Assessments.  The assessment against the property owners shall contain the costs of the project inclusive for conversion of overhead lines within the right of way, and the optional costs as elected by a property owner for conversion of individual services from the point of service or right of way line to dwellings or other structures.  The impacted property owners will be assessed in the following manner:

(1) All property owners will be assessed equally for costs to convert the overhead lines within the right of way and for customer owned three phase equipment where cost benefit is demonstrated.

(2) Administrative costs of special assessment including but not limited to those described in Section 714.102(c)(Cost).  

(3) Property owners with existing overhead service(s) from the point of service or right of way line to dwellings or other structures will have the option to have the service conversion work performed and costs of conversion included in an additional individual assessment, not including internal structure wiring.  Property owners shall be responsible for any costs associated with internal wiring of the privately owned structures.

Section 2.  The Petition form attached hereto as Exhibit 1 shall be the initial Petition form for purposes of Section 714.304(b) found in Section 1 of this ordinance.  The JEA, with written concurrence of the Office of General Counsel, may change and substitute the approved Petition form filed in the Legislative Services Division. 

Section 3.  No referendum or election in the City shall be required for the exercise of any of the provisions of this Ordinance, unless such referendum or election is required by the Constitution of the State of Florida.    


Section 4.  The provisions of this ordinance are intended to be severable and if any provision is declared finally invalid or unenforceable by a court of competent jurisdiction, such provision shall be severed and the remainder shall continue in full force and effect, the ordinance being deemed amended to the least degree legally permissible.    


Section 5.  This ordinance is enacted in furtherance of a recognized community public purpose as well as public/private partnerships in support thereof. The City recognizes that continued input from, and cooperation with the public and private utilities supporting this endeavor is critical to responsible implementation that serves the public good.  In that regard, the City commits to a timely and ongoing dialogue with the public and private utilities and companies whose cooperation is essential, for the most effective implementation of this ordinance; to a willingness to address their tariff and other concerns; to make available the resources of the City, including but not limited to its Public Works Department and Office of General Counsel to attempt to resolve and reconcile all outstanding and ongoing concerns prior to implementation of this ordinance; and to consider such amendatory legislation as may be presented to further the public/private partnership and the purposes and goals of this ordinance.

Section 6.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

    /s/  Steven E. Rohan_________ 
Office of General Counsel

Legislation Prepared by: Steven E. Rohan
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PRELIMINARY PETITION
UNDERGROUND POWER AND COMMUNICATIONS PROGRAM AREA

[BLANK] NEIGHBORHOOD

The undersigned petitioners, respectfully request the City Council of the City of
Jacksonville (the “City”) undertake to establish an Underground Power and
Communications Neighborhood Assessment Program (the “N.A.P.”) pursuant to
Ordinance 2007-____-E (the “Ordinance”), as more particularly set forth, shown,
proposed and agreed hereafter:

1. PROPOSED NAME FOR NAP.:

2. BOUNDARY DESCRIPTION (WRITTEN) OF NAP.:

3. MAP OF BOUNDARIES:

(Please attach a map clearly indicating proposed boundaries as Exhibit 1).

4. PROPOSED UNDERGROUND POWER AND COMMUNICATIONS PROJECT
IMPROVEMENTS:

(Please attach a map indicating improvements clearly by type and location as
Exhibit 2).

5. ESTIMATED COSTOF IMPROVEMENTS:

(Please attach a separate sheet detailing costs of improvements as Exhibit 3).

Exhibit 1
1 Page:1 of 5
6.

N.A.P. PARCELS INFORMATION:

Total # of parcels in the project area:
Total Ad Valorem Value: $

(Please attach real estate parcel information summaries available from Duval County
Property Appraiser and Duval County Tax Collector's websites for each parcel located
within the proposed N.A_P. including those owned by petitioners as composite Exhibit

4).

10.

11.

PETITIONERS’ PARCELS INFORMATION:

Total # of parcels in the project area
Total Ad Valorem Value:

METHODOLOGY USED TO ESTIMATE PER-PARCEL ASSESSMENT:.

ESTIMATED PER-PARCEL ASSESSMENT:
TOTAL: ANNUAL:

$ —

ASSENT TON.AP.:
The N.A.P. hereby proposed may be found by the City Council to have been

assented to by owners of property within the boundaries thereof within the
meaning of the Ordinance because (check all that apply):

() The properties owned by the petitioners comprise at least two-thirds
(66.67%) of the total number of benefited properties.

QUALIFIED FOR CITY CONRIBUTION:

The neighborhood seeking the underground power and communications
improvements pursuant to the N.A.P. hereby proposed,

Exhibit 1
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12.

()
()

IS

IS NOT

an "Eligible Neighborhood” within the meaning of the Ordinance.

PETITIONERS’ AGREEMENTS / ACKNOWLEDGEMENTS:

Each undersigned petitioner agrees that:

Assuming this Petition is determined to be complete and if the City Council
appropriates monies for a preliminary study to determine in greater detail the
project’s costs, so long as the City’s determination of the costs necessary to
provide dredging improvements to a neighborhood is ho more than 25%
greater than the costs of the improvements estimated by the petition, and so
long as the City's methodology does not increase the annual assessment by
more than 25% of the estimated annual per-parcel assessment, no further
assent or consent of any petitioner or any citizen is needed in order for the
City to establish a N.A.P. as contemplated by the Ordinance.

Neither the City nor its agents shall be responsible to petitioner for any harm
or damage to any property as result of the project's construction and agrees
that he or she will execute a hold harmless and release further
acknowledging this point as may be required; and,

The City may record evidence or notice of its special assessment lien in the
Official Records disclosing at a minimum the total amount and terms of the
lien.

Petitioners will provide notice of this preliminary petition and the processes,
benefits and burdens contemplated hereunder to any person who may be
contemplating the acquisition of some interest in the subject parcel in the
event the City fails to record for whatever reason some notice of the special
assessment lien.

Petitioners understand and acknowledge that, in the event that unforeseen or
unexpected conditions are discovered during the course of the project that
results in an increase in the project cost by 25%, the N.A.P. may be
cancelled at the request of the Petitioners, who may be assessed for costs
already incurred.

3 Exhibit 1
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13. PETITIONERS’ CERTIFICATIONS:

» Each undersigned petitioner acknowledges receiving an unsigned copy of
this preliminary petition and has read and understands fully the statements,
terms, conditions of such documents and/or has had sufficient time and
opportunity to seek professional, legal and/or other assistance regarding
same before signing this preliminary petition.

« Each undersigned petitioner owns a parcel of real property within the
proposed N.A.P. as of the time this preliminary petition is executed by
petitioner.

» Each undersigned petitioner has full authority and right to execute this
preliminary petition, and, in the case of homestead properties or properties
owned by other than natural persons, this preliminary petition has been
executed by all those persons as would be required to grant fee simple title to

the property

WHEREFORE, the undersigned petitioners request that the City establish a N.A.P. as
hereinabove contemplated as authorized and as provided by the Ordinance.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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4
Neighborhood Assessment Program
Preliminary Petition

AGREED AND DATED this day of

Signature of Petitioner 1

Printed Name of Petitioner 1

Street or P.O. Box

Suite, etc.

City, State, Zip

, 2005.

Signature of Petitioner 2

Printed Name of Petitioner 2

Street or P.O. Box

Suite, etc.

City, State, Zip

Petitioners’ Parcel - RE # / Parcel I.D. or Tax Folio # .

OR

Petitioners’ Parcel - Legal Description (attach separate sheet if necessary)
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